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Strategy Notes

The debate over plea bargaining (when a defendant opts to plead guilty and receive a lighter sentence rather than to plead innocent and risk a harsher punishment) represents a heated debate between practicality/efficiency and the traditional values of justice, trial by jury, and due process. As a result, it’s pretty much guaranteed that you will debate plea bargaining at some point this year.

With that in mind, this file serves three primary purposes. First, it will give you some background information on plea bargaining and the reasons against it. Second, it serves as an affirmative backup for cases that abolish plea bargaining. And third, you can use it as support for a counterplan to abolish plea bargaining, against cases that increase or mildly reform plea bargaining.

For arguments against abolishing plea bargaining, look at the Ethos Plea Bargaining PRO file.

Background

1. Definition of Plea Bargaining

Gerald Hill [lawyer, A.B. from Stanford University, J.D. from Hastings College of the Law at the University of California] Kathleen Hill [Fellow in Public Affairs with the Coro Foundation, M.A. in political psychology from California State University] “Plea Bargain,” The Legal Dictionary, ©1981-2005 http://legal-dictionary.thefreedictionary.com/plea+bargain [Ethos]

“plea bargain n. in criminal procedure, a negotiation between the defendant and his attorney on one side and the prosecutor on the other, in which the defendant agrees to plead "guilty" or "no contest" to some crimes, in return for reduction of the severity of the charges, dismissal of some of the charges, the prosecutor's willingness to recommend a particular sentence, or some other benefit to the defendant. Sometimes one element of the bargain is that the defendant reveal information such as location of stolen goods, names of others participating in the crime, or admission of other crimes (such as a string of burglaries). The judge must agree to the result of the plea bargain before accepting the sentence. If he does not, then the bargain is cancelled. Reasons for the bargaining include a desire to cut down on the number of trials, danger to the defendant of a long term in prison if convicted after trial, and the ability to get information on criminal activity from the defendant. There are three dangers: a) an innocent defendant may be pressured into a confession and plea out of fear of a severe penalty if convicted; b) particularly vicious criminals will get lenient treatment and be back "on the street" in a short time; c) results in unequal treatment. Public antipathy to plea bargaining has led to some state statutes prohibiting the practice, but informal discussions can get around the ban.”

2. The incentives for plea bargaining must be reduced in order to prevent its excessive use

Ian Weinstein [Associate Professor of Law Fordham University School of Law, B.A. Reed College, J.D. New York University School of Law, LL.M. Georgetown University Law Center] “Regulating the Market for Snitches,” Buffalo Law Review, Winter 1999 (47 Buffalo L. Rev. 56) [Ethos] 

“Unfortunately, cooperation will remain excessive until the incentives for its use are reduced. Those who make the day-to-day decisions to buy and sell cooperation gain many benefits from the practice and are largely unaffected by the systemic problems of inequity, damage to the adversary system and the moral ambivalence surrounding snitching. The current market for snitches cannot optimize the use of cooperation because these decision-makers internalize the benefits and externalize (and so largely ignore) the costs.”

Plea Bargains Undermine/Replace Trials

Decreases Trials

1. Plea bargaining replaces constitutional trials with bargains and creates coercion

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos]

“Plea bargaining is a system that is best described as one of condemnation without adjudication. It is a system that replaces trial, which is what our constitution intended, with deals.  Second, those deals are coerced. The prosecutor is basically forcing people to waive their rights to jury trial by threatening them with ever greater sanctions if they refuse to plead and instead demand the right to jury trial.”

2. Only a small portion of federal criminal cases actually make it to court, the rest are decided through plea bargaining

Adam Liptak [Supreme Court correspondent for the New York Times, law degree form Yale University, Pulitzer Prize finalist] “Cases Keep Flowing In, but the Jury Pool Is Idle,” The New York Times, April 30, 2007 http://select.nytimes.com/2007/04/30/us/30bar.html?_r=2 [Ethos]

“Trials are on the verge of extinction. They have been replaced by settlements and plea deals, by mediations and arbitrations and by decisions from judges based only on lawyers’ written submissions. Federal courts conducted about 3,600 trials in civil cases last year, down from 5,800 in 1962. That is not an enormous drop — until you consider that the number of cases has quintupled in the meantime.  In percentage terms, only 1.3 percent of federal civil cases ended in trials last year, down from 11.5 percent in 1962.”

3. Plea bargaining punishes people for exercising their rights by seeking harsher sentences for defendants who go to court

Adam Liptak [Supreme Court correspondent for the New York Times, law degree form Yale University, Pulitzer Prize finalist] “Cases Keep Flowing In, but the Jury Pool Is Idle,” The New York Times, April 30, 2007  http://select.nytimes.com/2007/04/30/us/30bar.html?_r=2 [Ethos]

“Those who have the temerity to “request the jury trial guaranteed them under the U.S. Constitution,” wrote the judge, William G. Young of the Federal District Court in Boston, face “savage sentences” that can be five times as long as those meted out to defendants who plead guilty and cooperate with the government.”

4. A vast majority of criminal cases are solved through guilty pleas, not trials

Erica Hashimoto [associate professor University of Georgia School of Law, A.B. Harvard College, J.D. Georgetown University Law Center] “The Future of Self-Incrimination: Fifth Amendment, Confessions, & Guilty Pleas: Toward Ethical Plea Bargaining,” Cardozo Law Review, December 2008 (30 Cardozo L. Rev. 949) [Ethos] 

“The vast majority of criminal cases in this country are resolved through guilty pleas. In state courts, criminal defendants charged with felonies are over twenty times more likely to plead guilty than go to trial. The difference is just as dramatic in the federal criminal justice system, where 86% of felony defendants plead guilty, and just over four percent choose to go to trial. Many factors may lead defendants to plead guilty, but providing defendants with access to information about the case - in particular exculpatory or impeachment information - before the guilty plea is critical to ensuring an accurate and equitable plea process.” 

Impact: Higher Chances of False Evidence

1. Plea bargaining allows for weak and fabricated evidence because it is rarely tested in court

Paul Craig Roberts [chairman and John M. Olin Fellow at the Institute for Political Economy; senior research fellow at the Hoover Institution on War, Revolution, and Peace, Stanford University; and research fellow at The Independent Institute] “The Causes of Wrongful Conviction,” The Independent Review, Spring 2003 (v. VII, n.4, Spring 2003, ISSN 1086-1653) http://www.independent.org/pdf/tir/tir_07_4_roberts.pdf [Ethos]

“Weak and fabricated evidence suffices because seldom is it tested in court. According to the Justice Department, only approximately one case in twenty goes to trial; the rest are settled with pleas. Conservatives believe that the problem with plea bargaining is that it permits criminals to get off too lightly, thus undermining the deterrent effect of punishment. However, the problem with plea bargains is far more serious.”

Impact: Due Process Rights Undermined

1. Plea bargaining will deprive people of their right to trial, hide corruption, and serve as an escape hatch for many powerful criminals

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“So long as the negotiation of pleas is permitted, it will continue, in actual effect, to deprive great numbers of persons of their right to trial, to hide corruption of public officials by wealthy and powerful kingpins of organized crime, and to serve as an escape hatch for the affluent or politically powerful violators of our criminal laws.”

2. Plea bargaining exists for convenience and efficiency, not justice

Albert Alschuler [professor of law and criminology of at the University of Chicago] “Interview Albert Alschuler,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/alschuler.html [Ethos] (ellipses in original) 

“Plea bargaining has nothing to do with justice. It has to do with convenience, expediency, making the life of prosecutors and defense attorneys easier and more profitable. It's designed to avoid finding out the truth. It's designed to avoid hearing the defendant's story. I mean, what's a more basic component of justice than if you're going to lock somebody up, you ought to hear whatever he has to say in his defense first? Isn't that the most basic element of procedural justice? If you have something to say, if you have a story to tell, we want to hear it. We don't want to punish you unless we're convinced that you've done something wrong. …”

AT: Post-Trial Review

1. The post-trial review of plea bargains is formalistic and artificial 

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“The standards for post trial review of guilty pleas are stricter than those for trial convictions. A defendant may appeal a guilty plea so long as the appeal is timely, n81 and is not on a technical matter. n82 Conditional pleas under the Federal Rules of Criminal Procedure allow for subsequent appeals of otherwise denied motions, such as for suppression. n83 In addition, the judge advising the defendant of his rights and questioning him on his voluntary and knowing entry of the plea prevents collateral attacks. The high frequency of plea entry followed by attempted appeals indicates that these judicial proceedings are formalistic and artificial.”

False Confessions

More People Plead Guilty

1. Prosecutors enforcing harsh sentences at trial leads to more people pleading guilty

Bruce Green [professor of law, director of the Louis Stein Center for Law and Ethics at Fordham University] “Interview Bruce Green,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/green.html [Ethos]

“People plead guilty for a number of reasons, but the main reason is because if you go to trial and are convicted, you're going to be treated much, much more harshly than if you plead guilty. In some cases, for example, the prosecutor says, "If you go to trial and you're charged with a felony, you face a mandatory 20 years in prison, which is the case in federal court with federal drug crimes. If you plead guilty, you'll be treated much more leniently." In some cases the difference can be incredibly dramatic.”

2. Our system is designed to make innocent people confess because our standard of justice is too high

Michael Kinsley [Harvard University J.D., founding editor of Slate Magazine] “Why Innocent People Confess,” Slate Magazine, December 12,2002 http://www.slate.com/id/2075319/ [Ethos] 

“But for every one criminal conviction that comes after a trial, 19 other cases are settled by plea bargain. And when, as part of a plea bargain, innocent people confess to a crime they did not commit, that isn't a breakdown of the system. It is the system working exactly as it is supposed to. If you're the suspect, sometimes this means agreeing with the prosecutor that you will confess to jaywalking when you're really guilty of armed robbery. Sometimes, though, it means confessing to armed robbery when you're not guilty of anything at all. In 1978 Professor John Langbein, now of Yale Law School, wrote a dazzling and soon-famous article in the Public Interest called "Torture and Plea Bargaining." Langbein compared the modern American system of plea bargaining to the system of extracting confessions by torture in medieval Europe. In both cases, the controversial practice arose not because standards of justice were too low, but because they were too high. In medieval Europe, a conviction for murder required either two eyewitnesses or a confession by the perpetrator. This made it almost impossible to punish the crime of murder, which was an intolerable situation. So, torture developed as a way to extract the necessary confessions.”

3. The plea bargaining system creates strong incentives for innocent defendants to plead guilty

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“To encourage the defendant to forego his right to trial, the prosecutor must offer powerful incentives: reduction or dismissal of the charges or a reduction of sentence. n5 The result of our system is that defendants face powerful incentives to plead guilty - even to crimes they did not commit - instead of risking conviction, and potential time in prison.”

4. Plea bargaining helps create a system that incentivizes innocent defendant to plead guilty

Erica Hashimoto [associate professor University of Georgia School of Law, A.B. Harvard College, J.D. Georgetown University Law Center] “The Future of Self-Incrimination: Fifth Amendment, Confessions, & Guilty Pleas: Toward Ethical Plea Bargaining,” Cardozo Law Review, December 2008 (30 Cardozo L. Rev. 949) [Ethos]

“In fact, there are many reasons that factually innocent defendants may decide to plead guilty if they do not have access to exculpatory or impeachment information before their plea. n7 Innocent defendants often have less information about the case against them than guilty defendants and therefore cannot accurately evaluate the strength of the case against them. n8 For instance, an innocent defendant who is charged with murder and who was not present at the scene when the homicide occurred may not know (because he was not there) that there were witnesses to the shooting who could exculpate him. Innocent defendants also may be more risk averse than guilty defendants, and, if they are unaware of potentially exculpatory evidence, they may prefer the certainty of a plea to the uncertainty of trial. n9 This is especially true in a world of increasingly severe sentences, many of which are controlled by prosecutors. Innocent defendants faced with draconian penalties who are offered substantially reduced sentences in exchange for their guilty pleas, and who are unaware of exculpatory or impeachment evidence, may believe the chances of success at trial do not outweigh the risk of a higher sentence that may be imposed upon conviction at trial.”

5. The plea bargaining system is full of monetary incentives for lawyers to extract guilty pleas

Albert Alschuler [professor of law and criminology of at the University of Chicago] “Interview Albert Alschuler,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/alschuler.html [Ethos]

“The plea bargain system is rife with conflicts of interest for both private lawyers and appointed lawyers. The usual way of collecting a fee in a criminal case is to be paid a lump sump in advance. Your client may not be around later to pay you, so you can't just send him a bill for the number of hours you have spent. Once the lawyer has pocketed his fee, it's obviously to his economic advantage to plead the defendant guilty, to find a way to get the defendant to enter a plea agreement. There are lawyers throughout America who virtually never try a case, who get rich by handling a large volume of cases for low fees, and the way to do that is not to try cases, but to plead defendants guilty.”

Exacerbates Other Factors

1. Poverty, combined with the system of plea bargaining leads to innocent defendants confessing

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos]

“The simple truth is there are not a lot of Rockefellers in jail for sticking up 7-Eleven stores or drug busts or whatever. Most of the people caught up in a criminal justice system, for all sorts of sad reasons, are people who are poor. And when you combine pretrial detention with the prosecutor's power to threaten much worse sanctions if you don't confess and bear false witness against yourself -- many people caught in that trap basically have no choice but to bear false witness against themselves, and confess to things they didn't do.”

2. Our legal system is based around tactical decisions and provides the perfect environment for false pleas

Albert Alschuler [professor of law and criminology of at the University of Chicago] “Interview Albert Alschuler,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/alschuler.html [Ethos]

“We could start with the sentences that it leads to. The mark of a good legal system is that it minimizes the effect of tactical choices on its outcomes. What sentence a guy gets should depend on what he did, or maybe on who he is, but not on whether or not he's exercised a tactical decision to exercise a right or not to exercise a right. You have two people who've committed the same crime. They have the same background, and one is going to get twice as severe a sentence as the other because he's exercised the right to trial. I think it's a perfectly designed system to produce conviction of the innocent.”

3. Prosecutorial misconduct, especially in plea bargains, is the major driver of wrongful convictions, not politics

Paul Craig Roberts [chairman and John M. Olin Fellow at the Institute for Political Economy; senior research fellow at the Hoover Institution on War, Revolution, and Peace, Stanford University; and research fellow at The Independent Institute] “The Causes of Wrongful Conviction,” The Independent Review, Spring 2003 (v. VII, n.4, Spring 2003, ISSN 1086-1653) http://www.independent.org/pdf/tir/tir_07_4_roberts.pdf [Ethos]

“A consensus against wrongful conviction is hampered by ideology that portrays wrongful conviction as a racially motivated phenomenon or as the operational result of “the white male hegemonic order.” Wrongful conviction is too widespread and serious a problem to be politicized. In fact, inner-city black juries are more suspicious of cases brought by police and prosecutors than are white suburban juries. If it were not for coercive plea bargains, inner-city blacks would face a lower risk of wrongful conviction than whites. The focus on racial bias cloaks the real problem of prosecutorial misconduct.”

4. The practice of plea bargaining creates a legal culture where fiction is valued more than truth

Paul Craig Roberts [chairman and John M. Olin Fellow at the Institute for Political Economy; senior research fellow at the Hoover Institution on War, Revolution, and Peace, Stanford University; and research fellow at The Independent Institute] “The Causes of Wrongful Conviction,” The Independent Review, Spring 2003 (v. VII, n.4, Spring 2003, ISSN 1086-1653) http://www.independent.org/pdf/tir/tir_07_4_roberts.pdf [Ethos]

“Plea bargains have corrupted the justice system by creating fictional crimes in place of real ones. The practice of having people admit to what did not happen in order to avoid charges for what did happen creates a legal culture that elevates fiction over truth. By making the facts of the case malleable, plea bargains enable prosecutors to supplement weak evidence with psychological pressure. Legal scholar John Langbein compares “the modern American plea bargaining system” with “the ancient system of judicial torture”. Many innocent people cop a plea just to end their ordeal. Confession and self-incrimination have replaced the jury trial. Just as Bentham wanted, torture has been resurrected as a principal method of conviction. As this legal culture now operates, it permits prosecutors to bring charges in the absence of crimes.”

Impact: Wrongful Convictions

1. Plea bargains create wrongful convictions by undermining police work and increasing the number of cases the can be prosecuted

Paul Craig Roberts [chairman and John M. Olin Fellow at the Institute for Political Economy; senior research fellow at the Hoover Institution on War, Revolution, and Peace, Stanford University; and research fellow at The Independent Institute] “The Causes of Wrongful Conviction,” The Independent Review, Spring 2003 (v. VII, n.4, Spring 2003, ISSN 1086-1653) http://www.independent.org/pdf/tir/tir_07_4_roberts.pdf [Ethos]

“Plea bargaining is a major cause of wrongful conviction. First, plea bargains undermine police investigative work. Because few cases go to trial, police have learned that their evidence is seldom tested in the courtroom. Carelessness creeps in. Sloppy investigations are less likely to lead to apprehension of the guilty party. Second, plea bargaining greatly increases the number of cases that can be prosecuted. Prosecutors have found that they can coerce a plea and elevate their conviction rate by raising the number and seriousness of the charges that they throw at a defendant. Counsel advises defendants that conviction at trial on even one charge can carry more severe punishment than a plea to a lesser charge. The sentencing differential alone is enough to make plea bargaining coercive.” 

2. Conviction without trial, especially of an innocent person, shows a failure to uphold critical criminal justice standards

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“While the concept of convicting an innocent person is a terrible imperfection of our justice system, an innocent person pleading guilty is inexcusable. Aside from the bad public policy of allowing a system to convict innocent people without a trial, a conviction without a trial exposes the failure to uphold criminal justice standards upon which society is constructed. Our system becomes an assembly line in which defendants are pressured, deprived of due process, and regarded as secondary to efficiency. The retributive and utilitarian goals of the criminal justice system fail when the innocent are punished, and the guilty go free.”

3. An innocent defendant pleading guilty undermines the integrity of our criminal justice system and causes the defendant to suffer long term damage

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“When an innocent defendant pleads guilty, the integrity of our entire criminal justice system comes into question. If the public learns that the defendant is innocent, the public loses confidence in the system. An argument can be made that our appellate process, habeas petitions, and pardons, form a bastion against the unjust conviction of the innocent. However, these protections do not remedy the injury the defendant has already suffered in going to prison. Nor do the federal and state systems guarantee compensation to the defendant wrongly convicted by entering a plea. Indeed, some states absolutely deny relief to innocent defendants who enter a plea, and all require at least a prison term to merit a remedy.”

Plea Bargains Rig the System

Unfair Prosecutorial Advantage/Power

Coerce Defendants

1. Prosecutors have many tactics that they can use to coerce defendants 

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos]

“And the prosecutor has many devices which increase the level of coercion: multiplying the counts, threatening to recommend the most severe end of the sentence range, keeping you locked up in pretrial detention if you're poor -- most people who are in the criminal justice system are poor -- prosecuting your wife as well as yourself, and things of this sort. The prosecutor can pile it on if you don't play it his way. It is therefore a deeply coercive system. Yes, you have a choice, but your choice is constrained by coercion.”

2. Plea bargains work by threat to create a coercive system

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos]

“Plea bargain works by threat. What the prosecutor says to a criminal defendant in plea bargaining is, "Surrender your right to jury trial, or if you go to trial and are convicted of an offense, we will see to it that you are punished twice. Once for the offense, and once for having had the temerity to exercise your right to jury trial." That is a coercive system.”

3. Plea bargaining creates a dangerous incentive for making deals with the prosecutor

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos] (brackets added for clarity)

“While this process [of plea agreements] offers significant benefits, the dangers it poses are numerous and far-reaching. Knowing that an individual defendant can greatly reduce his sentence if he cooperates with the government by providing testimony, all parties involved in a crime will aim to make a deal with the federal prosecutor. n111 As a result of this desire to gain the favor of the prosecution, a "competition" occurs. Among defendants, all want to offer enough testimony to the prosecutor to satisfy the Sentencing Guideline provision 5K1.1's definition of substantial assistance and thereby receive a more lenient sentence. n112 The power of this incentive to please the prosecutor is dangerous. The prosecutor, solely holds "the key to the jailhouse door" in light of the effect that the federal Sentencing Guidelines have on judicial discretion.”

Prosecutorial Tyranny

1. Plea bargains creates prosecutorial tyranny by giving the prosecutor all the power over the defendant 

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos, brackets in original]

“The main winner in the plea bargaining process is the prosecutor. I describe plea bargaining as a system of prosecutorial tyranny. What has happened is that a single officer, the prosecutor, now is in charge of investigating, charging -- that is, bringing formal charges -- deciding whether to prosecute, evaluating that evidence, [deciding] whether or not in his or her judgment you're guilty or not, and then basically sentencing you. So that in place of a system which our constitutions have all devised, which is one in which the power, the awful power, to inflict criminal sanctions on an accused, is dispersed across prosecutor, witnesses, a judge, jury, sentencing professionals -- instead of all that, what we have now is a system in which one officer, and indeed a somewhat dangerous officer, the prosecutor, has complete power over the fate of the criminal accused.”

2. Plea bargaining gives the prosecutor tremendous power over those in the criminal justice system

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“The ability of the prosecutor to select not only when, but also whether to bring charges at all is a tremendous power and influence over those subject to the criminal justice system. n103 This places the prosecutor in a position of great bargaining power. n104 In light of the mandated guidelines and the increase in legislatively required minimum sentences, prosecutors have the ability to buy the cooperation of one co-defendant and use it against another. n105 As seen in the Singleton case, the use of such influence while making a case against a defendant raises questions of fairness.”

Inadequate Defense Counsel

No Safeguard

1. Defense counsel is not an answer to the problems with plea bargaining

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos]

“In the public defender system the defense counsel is representing a hundred other people; the defense counsel can not take every case to trial, the caseload pressures force the defense counsel to decide which of the cases he's going to take to trial and which not. Defense counsel in some circumstances is not very competent and is delighted simply to take his money and run, so to speak. Some of the compensation arrangements for defense counsel are quite perverse. They're paid by the case and therefore, it's in their interest to take as many customers as they can, represent to them that they're getting them a great deal and in fact not do very much for them. So there's no particular reason to think that defense counsel is any serious answer to the intrinsically coercive nature of plea bargaining.”

2. The prosecutor controls the charges and the sentence, often making the defense counsel useless

Stephen Bright [defense attorney, professor of law at Yale and Harvard Universities, director of the Southern Center for Human Rights] “Interview Stephen Bright,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/bright.html [Ethos]

“Well, it's not real justice and of course it also means that the prosecutor has all the power, not only for determining what charge the person pleads guilty to, but also the sentence, because in most places the plea bargain includes, "You plead guilty, you get this particular sentence." So the defense lawyer doesn't really do anything except communicate that to the client, and the judge doesn't do anything except accept the recommendation by the prosecutor.”

3. The plea bargaining system leads to inadequate representation because of its very nature 

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“The very nature of the plea bargain system invites inadequate representation and underscores the need for refining the system. Defense attorneys often have little time to devote to their cases and often can manage only quick and cursory interactions with their clients and prosecutors. Moreover, prosecutors and defense attorneys are often encouraged to enter into plea negotiations for no other reason than that they have longstanding bargaining relationships. As such, individual cases fail to receive the attention they deserve as the bargaining process becomes more and more habitual for defense attorneys and prosecutors. Although ineffective counsel claims based on incompetence are characterized as being caused by defense attorneys, one has to ask whether the state contributes to the incompetence. While incompetence of the sort just described characterized by some commentators as "institutional incompetence" does not clearly rise to the level of state interference as contemplated by the case law mentioned in the previous section, incompetence derived from lack of time, funding, and pressure from the system to deal with heavy case loads may constitute state interference with the defendant's right to counsel. At the very least, the state sanctions and encouragement of plea bargains through prosecutors and judges often result in the quality of legal representation being compromised.”

Inadequate Resources

1. Defense attorneys have very few resources and are often at the mercy of prosecutors for information

Bruce Green [professor of law, director of the Louis Stein Center for Law and Ethics at Fordham University] “Interview Bruce Green,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/green.html [Ethos]

“Now what's the real world? In the real world, defense lawyers are appointed in almost every case, because very few defendants can afford a lawyer. The amount of time and resources the defense attorneys have depends on what the state gives them. Most criminal defense attorneys throughout the country carry very onerous caseloads. They may be representing 200 or 300 defendants in a year, and they have very limited resources in which to conduct investigations. They're somewhat at the mercy of prosecutors for the information that they have.”

2. Defendants often make decisions with limited information because defense attorneys do not have enough resources


Stephen Bright [defense attorney, professor of law at Yale and Harvard Universities, director of the Southern Center for Human Rights] “Interview Stephen Bright,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/bright.html [Ethos] 

“So in many cases, the defense attorney will take whatever the prosecutor gives, which could be very little, it could be just the complaint. They'll then advise the defendant, ‘This is what you're offered. This is what you risk if you go to trial.’ And that's pretty much it. And defendants make decisions with very limited information.”

Ineffective Counsel

1. Some plea bargains are decided after the defense attorney spends only a few minutes with the defendant

Stephen Bright [defense attorney, professor of law at Yale and Harvard Universities, director of the Southern Center for Human Rights] “Interview Stephen Bright,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/bright.html [Ethos] (ellipses in original) 

“… In many courts in this country we have a system of assembly-line justice, where people meet their court appointed lawyer often in court, sometimes even in the front of the courtroom, talk to them for five minutes, plead guilty, are sentenced, and that's their entire exposure to the criminal justice system.”

2. Courts have so many cases and so few resources that many defendants don’t get effective legal representation

Stephen Bright [defense attorney, professor of law at Yale and Harvard Universities, director of the Southern Center for Human Rights] “Interview Stephen Bright,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/bright.html [Ethos] (ellipses in orignial) 

“One of the reasons that so many people plead guilty is because they really don't have legal representation. Because when a lawyer meets somebody in court, talks to them for five minutes, they plead guilty and are sentenced, that's not legal representation. A high school student could do that. You don't need a lawyer for that. That's just a clerical function that the lawyers are providing. But our courts have such a large volume of cases and so little resources has been devoted to providing representation to people accused of crimes, that this sort of fast food justice is what we've ended up with. …”

3. The excessive use of plea bargains damages our justice system and makes the defense lawyer only an observer of his client’s case

Ian Weinstein [Associate Professor of Law Fordham University School of Law, B.A. Reed College, J.D. New York University School of Law, LL.M. Georgetown University Law Center] “Regulating the Market for Snitches,” Buffalo Law Review, Winter 1999 (47 Buffalo L. Rev. 56) [Ethos] 

“The overheated cooperation market is creating serious problems in the federal criminal justice system. Cooperation is unevenly distributed and subject to wide variations in local practices and policies. While one defendant may receive a very significant sentence reduction for a given kind of assistance to the government, another may receive no reward for the same efforts. The system is rife with individual and district-to-district disparities, a problematic situation in a sentencing regime that values uniform sentencing above all else.  n5 The excessive use of cooperation also damages the adversary system by putting too many defendants on the government's team and making the defense lawyer little more than a passive observer of his or her client's case.  n6 Finally, widespread cooperation is ethically problematic. Because disloyalty is at the heart of cooperation, snitching engenders almost universal moral ambivalence and we should question whether the government should encourage so much of it.  n7 The current rate of cooperation is particularly troubling because a significant portion of snitching brings relatively few concomitant law enforcement benefits.  n8 The current rate of cooperation is unjustifiable.”

Conflict of Interest

1. The plea bargaining system can encourage defense attorneys to take the easy way out and compromises their value to the defendant

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“The plea bargain system also arguably subjects defense attorneys to conflicts of interest that compromise their ability to provide effective representation. Public defenders are often responsible for innumerable cases at a time. Privately retained attorneys are sometimes largely motivated to plea bargain because their fees are so low. Similarly, the overcrowded criminal justice system cannot accommodate many lengthy, expensive jury trials. Each of these factors makes a plea bargain an attractive option hard to refuse. Attorneys may find themselves recommending pleas to their clients just because it is more convenient to do so.” 

2. The plea bargaining system often tempts defense attorneys to disregard their client’s interests and enter into unwise plea bargains

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos] (ellipses in original, brackets added for clarity) 

“To summarize, the temptation to plead puts a burden on the ability of defense counsel to advise defendants fully and impartially about the wisdom of a guilty plea. As Professor [of law and criminology at the University of Chicago Albert] Alschuler noted, "This system subjects defense attorneys to serious temptations to disregard their clients' interests... ." n191 As a result, defense attorneys may encourage defendants to plead guilty pursuant to offers that do not accurately reflect the strength of the government's case.”

Witnesses Encouraged to Lie

1. Prosecutorial deals of bargaining for testimony create an incentive for informants to lie

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“This long practiced prosecutorial procedure of bargaining for testimony against other defendants has recently been questioned in the widely publicized n9 case United States v. Singleton. n10 In this case, the court considered whether a federal prosecutor should have the power to grant offers of leniency to individual defendants in exchange for testimony used to prosecute another defendant. n11 The facts of the Singleton case and the resulting outcome exemplify the potential problems these prosecutorial deals pose to the legal system; namely, that they create an incentive for informants to lie.”

[Ethos Note: United States vs. Singleton ruled that it was unlawful for prosecutors to offer anything of value to a defendant in exchange for a testimony. Approximately one year late this ruling was overturned]

2. The ability to create an incentive for a witness to testify violates the defendants’ rights and endangers the fairness and reliability of the criminal process

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“This argument does not withstand constitutional scrutiny. It is constitutionally impermissible to allow a prosecutor to create an incentive for a witness to testify n188 if this incentive violates the defendant's Fifth Amendment right to a fair trial. n189 To allow the government to gather and use evidence that is tainted by a co-defendant's self interest n190 violates the defendant's rights. n191 Clearly, the admission of such testimony endangers both the fairness and the reliability of the criminal process. In light of these risks, while the courts' need to have all of the evidence is clearly a pressing societal interest, it hardly justifies the government's practice.”

3. Incentives for a testimony from a co-defendant provides an incentive for false witness and damages the fairness of a trial

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“Finally, for even broader public policy reasons, the practice of contingent plea agreements as an incentive for testimony is irrational. Traditionally, the law has imposed a fundamental duty on all parties as citizens to testify. n193 Today, this duty is enforced by threats of prosecution for perjurious conduct. n194 In light of this, it is illogical and unnecessary to allow a prosecutor an offer of leniency in exchange for testimony as a bargaining tool. Coercing testimony from a co-defendant brings an incentive to provide false testimony, n195 and it therefore is potentially detrimental to the fairness of a defendant's trial.”

4. The practice of offering benefits in exchange for witness testimony leads to many important questions

Camille Knight [J.D. The John Marshall Law School] “The Federal Bribery Statute and the Ethics of Purchasing Testimony,” The John Marshall Law Review, Fall 1999 (33 J. Marshall L .Rev. 209) [Ethos]

“Admittedly, the practice of giving immunity to witnesses does have a long history.  n169 Granting immunity in order to compel testimony, however, is different from the kind of plea agreements more recently used by prosecutors to obtain convictions. Immunity is a tool used to compel testimony from people who exercise their Fifth Amendment right not to incriminate themselves. It is most effective in cases where the government has insufficient evidence to obtain a conviction absent the testimony of an accomplice. In such cases, prosecutors must foregone prosecution in order to succeed in another. Theoretically, the conviction sought must be important enough to justify the immunity given to another culpable person. Modern plea agreements that prosecutors use differ. The agreements typically offer accomplice witnesses immunity from prosecution for the crime at issue, and additionally may offer other benefits such as immunity from prosecution for other unrelated crimes, breaks in sentences, monetary incentives, favorable treatment during incarceration, or reductions of jail sentences. Modern practices raise several questions, such as whether one conviction is important enough to justify granting immunity for several crimes committed by a culpable person,  n170 whether paying sometimes very large amounts of money to a person who may be culpable is ethical,  n171 and whether the law should encourage practices that allow prisoners to avoid the punishments society has deemed appropriate for their crimes.  n172 Furthermore, if a prosecutor's case is so weak that he must resort to offering a generous plea agreement, one wonders whether charges should be filed at all.”

5. Deals offered to accomplices in exchange for testimony may create incentives for them to lie

Camille Knight [J.D. The John Marshall Law School] “The Federal Bribery Statute and the Ethics of Purchasing Testimony,” The John Marshall Law Review, Fall 1999 (33 J. Marshall L .Rev. 209) [Ethos]

“As defense attorneys have pointed out, accomplices can provide substantial assistance to law enforcement officers and prosecutors without actually testifying.  n174 The use of informers  n175 undoubtedly predates the practice of granting immunity and modern plea agreements. Informers differ from accomplices in terms of motivation. Informers are often motivated by patriotism, morals, money, or other personal reasons. Accomplices testifying pursuant to plea agreements, however, are often motivated by self-preservation. Deals allowing accomplices to stay out of jail, get out of jail, or keep money that was illegally obtained may create pressure to lie. This fact reveals the danger of using accomplice testimony. When a culpable person is offered a choice between seventy-four years in prison or three years' probation with the stipulation that she will help a prosecutor make a case against her accomplice, she will often opt for the latter choice.”

6. Having the plea agreement disclosed to the jury does little to ensure accurate witness testimony

Camille Knight [J.D. The John Marshall Law School] “The Federal Bribery Statute and the Ethics of Purchasing Testimony,” The John Marshall Law Review, Fall 1999 (33 J. Marshall L .Rev. 209) [Ethos]

“Courts have used the following remedies to protect against convictions possibly based on perjury. First, the plea agreement must be disclosed to the jury so that the defendant may impeach the witness with his motive for testifying.  n177 This rule, while appearing sufficient in the abstract, is effectively skirted when the prosecution is able to allude to the plea agreement in its case in chief, thereby downplaying the effect of cross-examination of an accomplice witness.  n178 Furthermore, a savvy witness will not likely be tripped up on cross-examination about his agreement.”

7. Providing the jury with limiting instructions when the accomplice testimony is unreliable rarely solves the problem of false testimonies

Camille Knight [J.D. The John Marshall Law School] “The Federal Bribery Statute and the Ethics of Purchasing Testimony,” The John Marshall Law Review, Fall 1999 (33 J. Marshall L .Rev. 209) [Ethos]

“Second, some courts require that limiting instructions be given to the jury when accomplice testimony is unreliable.  n179 However, as noted above, not all courts require such instructions, even when the testimony is uncorroborated.  n180 Since there is no clear rule on whether to give cautionary instructions or how specific they should be, this remedy is currently insufficient. Juries may not get cautionary instructions at all, or may get instructions that are worded so generally that they fail to clearly signal the suspicion of accomplice testimony that jurors should harbor in such situations.”

8. The current remedies to false accomplice witness fail to keep the system just and fair

Camille Knight [J.D. The John Marshall Law School] “The Federal Bribery Statute and the Ethics of Purchasing Testimony,” The John Marshall Law Review, Fall 1999 (33 J. Marshall L .Rev. 209) [Ethos]

“The current remedies do not level the playing field in pursuit of the fundamental fairness that the adversarial justice system theoretically aims to achieve. They do not overcome the fact that accomplice testimony is inherently unreliable. The easiest solution, therefore, is to do away with the problem. When accomplices give information to prosecutors, they should not be allowed to testify.”

Overall Impact: Legitimacy of the System Undermined

1. The manipulation involved in plea bargaining breeds content and resentment while undermining the justice system’s legitimacy

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“The indiscriminate manipulation of the powers entrusted to public officials to coerce defendants into yielding important constitutional rights is anathema to those who claim that "steadfast adherence to strict procedural safeguards is our main assurance that there will be equal justice under law." The very possibility of such manipulations breeds contempt and resentment - instead of remorse and resolve - on the part of the defendant and undermines the justice system's credibility and legitimacy in the eyes of the public.”

2. Plea bargaining is full of conflicts of interests for the prosecutor, the defense attorney, and the judge

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“Another problem with plea bargaining is the conflicting interests and motivations of the actors in the system.  n83 "Because of the pressure of numbers, there is often a unanimity among defense counsel, trial judge, and prosecutor in pushing criminal defendants through the system as quickly as possible."  n84 The prosecutor is motivated to plea bargain because "a plea bargain represents the certainty of conviction without the risks of trial."  n85 The prosecutor wants "to maximize his own welfare, which is defined by some combination of career advancement, job satisfaction, and leisure."  n86 Plea bargaining helps the prosecutor manage his case load while still maintaining a high conviction rate, which will please the district attorney - an elected official and the prosecutor's boss, who wants the public to have the perception that he is tough on crime. The prosecutor has the ultimate power in plea bargaining because he can decide "when cases are brought, which cases are dismissed or pushed and how cases are ultimately settled."  n87 The defense attorney also has incentives to avoid trial and plea bargain because he faces financial pressure to minimize time spent on cases, due to the fact that most defense attorneys work for a flat fee paid in advance.  n88 Likewise, the appointed attorney works for a flat fee or a low hourly rate, so he has a strong incentive to plea bargain in order to avoid spending time preparing and going to trial without the possibility of adequate compensation.  n89 Although the public defender has no financial incentives to avoid trial, he is still motivated to plea bargain in order to manage his case load.  n90 The judge is also motivated to plea bargain because of overflowing court dockets, as well as political pressures.”

Plea Bargains Undermine the System

Promote and Justify Severity 

1. The severity of U.S. criminal law is linked to our use of plea bargaining

John Langbein [professor of law and legal history at Yale Law School] “Interview John H. Langbein,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/langbein.html [Ethos] (ellipses in original) 

“Part of the reason why we in this country have criminal sentences that are so much more severe than in the rest of the civilized world, is the need that prosecutors have to threaten people with these huge sentences in order to get them to waive the right to jury trial. So there is a linkage between the notorious severity of our criminal law and the plea bargaining system. We have to have these perverse sentences as a threat in order to get people to waive the right to jury trial and take something less. …”

Inconsistent Punishments/Repeat Offenders Get Off Easy

1. Plea bargaining can lead to more experienced criminals getting a lighter sentence than criminals with less experience because of the amount of information they can share

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“Adding to the injustice that contingent leniency deals both create and promote perjurious testimony, Singleton offers an example of the individual with the most testimony to offer the prosecutor having the best chance of making a deal. In situations where multiple parties are being brought up on charges for criminal activity, the individuals most entrenched in criminal activity n122 have, as a result of their ability to make a deal, an escape hatch. n123 Individuals who are less ingrained in the criminal process, thereby having less to "exchange" for an offer of leniency, are left with little or no opportunity to better their situation through offering assistance to the government.” n124

2. Plea agreements are treated inconsistently across courts

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“The best justification for abolishing plea bargaining is the inconsistent treatment of plea agreements by the courts. "Courts treat the plea agreement as a contract and the bargaining that induces it as simply another type of contractual transaction."  n126 The problem arises when a defendant's conviction must be vacated under the retroactive application of either a new law or a new interpretation of the law, which no longer makes the charge pled to illegal.  n127 The courts have wrestled with the question of whether or not charges dropped pursuant to a plea agreement may be reinstated once the initial conviction is vacated. The decision in Bailey v. United States  n128 and its effect on the criminal justice system illustrate the problem and dilemma with plea bargaining.”

3. Some scholars argue plea bargaining leads to unfair leniency, excessive pressure for defendants to waive their right to trial, a lack of effective counsel, and abuse

Andrew Hessick [J.D. Yale Law School, B.A. Dartmouth College, Bristow Fellow at the Department of Justice, Office of the Solicitor General] Reshma Saugani [J.D. Yale Law School, M.A. John F. Kennedy School of Government at Harvard University] “Plea Bargaining and Convicting the Innocent: the Role of the Prosecutor, the Defense Counsel, and the Judge,” BYU Journal of Public Law, 2002 (16 BYU J. Pub. L. 189) [Ethos]

“While practitioners commonly perceive plea bargaining as effectuating justice, numerous commentators have called this proposition into question. Some scholars argue that plea bargaining results in criminals receiving undeserved leniency, while others argue that plea bargaining subjects defendants to unjustifiable pressure to forego their constitutional right to a jury trial. Scholars have also attacked plea bargaining on the ground that prosecutors wield too much power over defendants and coerce them into accepting plea agreements which might be unfair. Some commentators add that these defendants are too often deprived of effective assistance of counsel, as the very nature of plea bargaining invites inadequate representation. Along with prosecutors and defense attorneys, judges are often implicated in the plea bargaining debate as well, with many a scholar insisting either that the court has prescribed insufficient safeguards to ensure guilty pleas are just or that trial judges do not scrutinize guilty pleas enough to determine whether they satisfy enunciated constitutional mandates.”

Impact: Undermines the Legitimacy of the Criminal Justice System

1. Safeguards against abuse of plea bargains do not effectively enough ensure procedural fairness

Timothy Hollis [student member of the Boston University Law Review] “Note: An Offer You Can’t Refuse? United States V. Singleton and the Effects of Witness/Prosecutorial Agreements,” The Boston University Public Interest Law Journal,” Spring 2000 (9 B.U. Pub. Int. L.J. 433) [Ethos]

“The safeguards championed to protect against the potential dangers of contingency agreements for testimony do not satisfactorily ensure procedural fairness. A jury is not necessarily able to understand the subtle effects that such a deal has had on the testimony of the witness n176 and whether a thorough cross-examination brings to light the dangers of this process is questionable. n177 Additionally, threats of prosecution for subordination of perjury offer little deterrence to a prosecutor. n178 The vagueness inherent in contingency deals makes it unlikely that much evidence will exist to be brought forward. n179 As a result, the likelihood of conviction is minimal and the number of prosecutors actually brought to face charges are incredibly small.”

2. Modern day plea bargaining is perceived as shopping or gambling for more lenient sentences by the public

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“Since details of plea agreements are not disclosed, the public only sees what in its eyes is a criminal receiving a lenient sentence, rather than the possibility that the only way to convict the criminal was through the use of plea bargaining. n117 The public perceives plea bargaining as a form of modern day shopping, where the defendant shops for sentences, or even less appealing, as a form of gambling where the defendant plea bargains for the gamble of a more lenient sentence.”  

3. The market for plea bargaining is creating serious problems for the federal criminal justice system

Ian Weinstein [Associate Professor of Law Fordham University School of Law, B.A. Reed College, J.D. New York University School of Law, LL.M. Georgetown University Law Center] “Regulating the Market for Snitches,” Buffalo Law Review, Winter 1999 (47 Buffalo L. Rev. 56) [Ethos] 

“The overheated cooperation market is creating serious problems in the federal criminal justice system. Cooperation is unevenly distributed and subject to wide variations in local practices and policies. While one defendant may receive a very significant sentence reduction for a given kind of assistance to the government, another may receive no reward for the same efforts. The system is rife with individual and district-to-district disparities, a problematic situation in a sentencing regime that values uniform sentencing above all else.  n5 The excessive use of cooperation also damages the adversary system by putting too many defendants on the government's team and making the defense lawyer little more than a passive observer of his or her client's case.  n6 Finally, widespread cooperation is ethically problematic. Because disloyalty is at the heart of cooperation, snitching engenders almost universal moral ambivalence and we should question whether the government should encourage so much of it.  n7 The current rate of cooperation is particularly troubling because a significant portion of snitching brings relatively few concomitant law enforcement benefits.  n8 The current rate of cooperation is unjustifiable.”

4. Defendants often don’t even understand the process of plea bargaining when they enter their guilty plea

Stephen Bright [defense attorney, professor of law at Yale and Harvard Universities, director of the Southern Center for Human Rights] “Interview Stephen Bright,” PBS, January 29, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/bright.html [Ethos] (ellipses in original)

“The other thing is, if you're in a court that's taking pleas all day, all the defendants who are there sitting in the audience see other people pleading guilty. It's just a ritual that everyone goes through. Everyone knows the answers to the questions and everyone knows that if you answer the questions incorrectly, the whole thing will blow up and the judge will yell at you and you might not get the bargain that you're going to get. So everyone answers, "Yes, yes, yes" to all the questions and the judge says, "Well, I find that this is a knowing, intelligent, voluntary plea." The fact is, the client probably didn't even understand the process they just went through. …”

Moral/Ethical Problems

Constitutional Concerns

1. Plea bargaining’s constitutional validity is questionable because it may undermine due process rights

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“Plea bargaining also raises many constitutional issues. Critics stress that plea bargaining circumvents the standards of proof and due process imposed in trials.  n100 The defendant is encouraged to waive his constitutional right to trial in lieu of receiving a harsher sentence at trial.  n101 The defendant also waives his privilege against self-incrimination and the right to confront adverse witnesses.” 

2. Plea bargaining has numerous disadvantages and can raises constitutional, legal, and moral concerns

Jeff Palmer [Executive Editor of American Journal of Criminal Law, B.S. West Point, J.D. University of Texas Law School] “Abolishing Plea Bargaining: An End to the Same Old Song and Dance,” American Journal of Criminal Law, Summer 1999 (26 Am. J. Crim. L. 505) [Ethos]

“Critics of plea bargaining refuse to acknowledge its inevitability and instead argue its many disadvantages. One of the most central arguments against plea bargaining is that it is detrimental to the innocent defendant.  n72 An innocent defendant may plead guilty "if convinced that the lighter treatment from a guilty plea is preferable to the possible risk of a harsher sentence following a formal trial."  n73 Other disadvantages of plea bargaining are: 1) the problem concerning the interests and motivations of the actors in the system, 2) constitutional issues raised by allowing plea bargaining, 3) legal issues raised by plea bargaining, 4) leniency of sentencing, 5) distorts the public image, and 6) undermines the adversarial process.”

Inconsistency

1. Plea bargaining is not consistent with the way we treat the waivers of other rights 

Albert Alschuler [professor of law and criminology of at the University of Chicago] “Interview Albert Alschuler,” PBS, January 16, 2004 http://www.pbs.org/wgbh/pages/frontline/shows/plea/interviews/alschuler.html [Ethos] (brackets in original) 

“[The plea bargaining system is] inconsistent with the law that we apply to waivers of other rights. What do you suppose would happen if a prosecutor said to a defendant, "Well, you can exercise your right to be represented by a lawyer. But if you're convicted with a lawyer representing you, we'll give you 10 years, and if you represent yourself, we'll give you five."  If the guy waives his right to a lawyer, would you consider that a voluntary waiver? What if they offer him a lighter sentence if he agrees not to challenge the racial composition of the jury or agrees not to cross-examine the witnesses against him? Nobody would regard a waiver of those rights as voluntary, and yet somehow we put on blinders and permit a bargaining for a guilty plea that waives all of those rights and more.”

